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Corporate Insolvency and Governance 

Bill receives Royal Assent

The Corporate Insolvency and Governance 

Bill (the Bill), received Royal Assent on 25 

June and is now an Act. This signals the 

single largest change to the corporate 

governance and insolvency framework in 

the past two to three decades.   

Some of the changes are temporary –

designed to give temporary respite to 

businesses that continue to be battered by 

the economic damage and uncertainty 

caused by the COVID-19 pandemic.  

Some of the changes are permanent –

designed to bring about change to the 

statutory framework dealing with these 

areas which has long been mooted but only 

now hastened into being thanks to the 

catalyst of the COVID-19 pandemic.

In this article, Tom Hall, Senior Associate in 

Commercial Litigation and Head of 

Restructuring and Insolvency at BPE 

Solicitors, and Pete Frost, Partner in the 

Insolvency and Recovery team at 

Hazlewoods, briefly consider the Act and its 

implications, both of a temporary and more 

lasting nature.

The Act runs to a total of 245 PDF pages, encompassing 50 sections (which set out the 

skeletal provisions) and 14 schedules (which put the proverbial meat on the bone). For the 

sake of brevity, it is clearly not possible to consider the Act in detail in this article, and as 

such only a summary of the main changes – both temporary and permanent – is set out 

below, along with consideration of how the landscape may change from here.

TEMPORARY CHANGES – Wrongful Trading Suspension & Prohibition on use of 

Statutory Demands & Winding up Petitions:

WRONGFUL TRADING:

What is it?

An offence of wrongful trading is committed by a director of a

company if that company goes into insolvent liquidation and,

at some time before that, the director knew or ought to have

known that there was no reasonable prospect of the company

avoiding insolvent liquidation and did not take every step to

minimise the potential lossesto the company’screditors.

What are the changes? The offence issuspended in full.

What does this mean?

It gives directors the breathing space to temporarily mothball

the company and/or take steps to endeavour to ensure the

company’s survival, such as securing further funding and

lowering operating overheads.

From when? With retrospective effect from 1 March 2020

Until when? 30 September 2020
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PROHIBITION ON USE OF STATUTORY DEMANDS AND WINDING UP PETITIONS:

KEY POINTS TO NOTE ABOUT THE CHANGES:

1. They are designed to protect companies and their directors who are making a bone fide attempt to weather the storm of COVID-19 and 

would otherwise be viable (in the case of the company) and prudently run (in the case of directors);

2. The prohibition on use of Statutory Demands and Winding up Petitions is designed to protect companies and individuals from predatory 

debt recovery tactics;

3. Whilst the suspension of the offence of Wrongful Trading (see above) gives directors some temporary breathing room, other offences 

(such as misfeasance) remain unchanged (as for that matter does the corresponding defence to such an offence that the director acted 

honestly and reasonably);

4. There are l ikely to be a number of test cases required to consider the application of the COVID-19 related provisions in the Bi ll in the 

‘Real World’ to sense-check their scope. 

PERMANENT CHANGES – NEW FREE-STANDING MORATORIUM, NEW RESTRUCTURING PROCESS & DISAPPLICATION OF SOME 

CONTRACTUAL PROVISIONS IN THE CASE OF INSOLVENT COMPANIES

NEW MORATORIUM:

What are 

they?

A Statutory Demand is a demand in prescribed form for repayment of a debt of £750.00 (from a company) or £5,000 (for

an individual).

A Winding up Petition is a request made to an Insolvency Court to wind up a company on, usually, the ground that it

cannot pay itsdebtsas they fall due.

What are the

changes?

1) No petition for the winding up of a company can be presented on or after 27 April 2020 on the ground that a

company has failed to satisfy a Statutory Demand if that demand was served between 1 March and one month

after the Bill comesinto force; and

2) No petition for the winding up of a company can be presented by a creditor on or after 27 April and one month after

the Bill comesinto force unlessthe creditor hasreasonable groundsfor believing that:

a) coronavirushas not had a financial effect on the debtor; or

b) the debtor would have been unable to pay its debts even if coronavirus had not had a financial effect on the

debtor.

From when? With effect from 27 April 2020

Until when? 30 September 2020

What is it? A new “free-standing” moratorium, i.e. it isnot linked to any specific insolvency process

Which 

companies can 

benefit?

All, except those involved in the provision of financial services

How can it be 

obtained?
By fil ing specified documentsat Court (accompanied by an application for permission if necessary, see below)

How long does 

it last?

Initially, for 20 BusinessDays, beginning with the BusinessDay after the moratorium comesinto effect (“Initial Period”)

It can be extended “administratively” for a further 20 Business Days (if the company’s creditors do not consent) or up to 1

year, including the Initial Period (if the company’s creditors consent); or by application to the Court within the Initial

Period.

What effect 

will it hav e?

1. No Winding up Petition can be presented other than by the directors;

2. No Winding up Order can be made (except on a director’spetition);

3. Landlordscannot forfeit by peaceable re-entry without the Court’spermission;

4. Only limited stepscan be taken to enforce security over a company’sproperty without the Court’spermission;

5. Goods provided to the company under hire-purchase agreements can only be repossessed with the Court’s

permission; and

6. No ‘legal process’ (defined as including legal proceedings, execution, distress or dil igence) can be instituted,

carried out or continued without the Court’s permission, aside from employment tribunal proceedings and legal

processe s related to those proceedings, and from proceedings involving a claim between an employer and

worker.

Are there any 

limitations?

1. It cannot be obtained by a company involved in the provision of financial services;

2. The Court’s permission isrequired if:

a) There isan outstanding Winding up Petition proceeding through the Insolvency Court; or

b) It relatesto an overseas company.



RESTRUCTURING PROCESS:

THE DISAPPLICATION OF CONTRACTUAL PROVISIONS IN THE CASE OF INSOLVENT COMPANIES:

What is it? Another way for a company to restructure its liabilitiesvia a compromise or arrangement with itscreditorsor members

When does it 

apply?

Following an application to Court to obtain an order to convene a meeting of creditors or members (as applicable), and

provided that two conditionsare met:

1) A company has encountered, or is likely to encounter, financial difficulties that are affecting, or will or may affect,

i ts abil ity to carry on business as a going concern; and

2) A compromise or arrangement is proposed between the company and its creditors (or any class of them) or its

members (or any class of them), and the purpose of the compromise or arrangement is to eliminate, reduce or

prevent, or mitigate the effectof, any of the financial difficultiesmentioned in respect of the first condition.

How does it 

come into 

effect?

If 75% by value of creditors(or class of creditors) or members(or class of members) vote for it, the Court can sanction it

Even if the two conditions above are not satisfied, the Court can still sanction the process in certain limited

circumstances.

What effect 

will it hav e?

It will give more breathing room for a company to attempt to restructure. It can bind dissenting creditors – including

secured creditors– even if they voted against the proposal.

What is it?

When a company becomes subject to a ‘relevant insolvency procedure’ (which is defined as including the proposed

moratorium process, administration, CVA, liquidation and an order for a meeting under proposed restructuring process),

variousrestrictionswill apply, including:

• Any provision in a contract for the supply of goods and services to the company will cease to have effect if the

company becomes subject to the relevant insolvency procedure, or if the supplier would be entitled to terminate

the contract or supply, or to do any other thing, because the company becomes subject to a relevant insolvency

procedure;

• If in a contract for the supply of goods and services an employer can terminate the contract or supply because of

an event occurring before the start of the insolvency period and the entitlement arises before the start of that

period, the entitlement cannot be exercised during the period.

• After a company has become subject to a relevant insolvency procedure, a supplier cannot make it a condition of

the supply of any goodsand services that any outstanding chargesin respect of previoussupply are paid.

What effect 

will it hav e? Thiswill give yet further protection to companiesseeking to rescue themselvesby trading out of difficulties.
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ANALYSIS & CONCLUSION: 

TEMPORARY MEASURES

We see the temporary measures as important tools that sit 

alongside the Government’s financial support schemes aimed 

at ensuring businesses are in the best place to trade post-

COVID-19. 

They provide the necessary breathing space, by preventing 

creditors taking action at a time when a business has 

temporarily closed, with a loss of revenue and also support 

Directors having to make difficult decisions during 

unprecedented times.

The Secretary of State can extend the temporary measures. In 

our view there may be the need to consider this to support 

businesses, particularly those which re-start later than others, 

the leisure industry immediately comes to mind. Without 

continued support there is the real danger that as soon as 

measures are lifted there is a ‘dash for cash’ by creditors 

seeking to take immediate action to recover amounts owed. 

The restrictions on actions against Directors, whilst having 

many advocates, also saw others against the move. What of 

the Directors of companies that were failing pre-COVID-19 and 

who have simply used the financial schemes to extend the life 

of the company? Will the measures allow those Directors to slip 

through the net of accountability? Given the need for some form 

of measure, we believe the global approach was the only 

sensible option in the time available. This gives Directors the 

necessary support in their efforts to keep companies alive. 

PERMANENT MEASURES

The idea of a moratorium outside of the existing insolvency 

regime is  welcome. It fi lls the gap to afford a viable company, 
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with perhaps short-term solvency issues, protection whilst a 

longer-term solution is found.

The existing insolvency tools which used in this situation are 

company voluntary arrangements (CVA) and administration. 

In the case of Administration, a viable business is l ikely to be 

sold as part of the process with creditors not benefitting from 

the longer-term underlying value of the business. A CVA is a 

well-trodden path and in recent years has been used in many 

retail and leisure situations to control the position of landlords. 

It invariably leads to creditors being asked to receive a 

significant discount on their claims. The moratorium is not 

seeking this compromise, simply time to allow it to find 

solutions.

The Monitor plays a key role and places great emphasis on 

them concluding the company can survive both prior to and 

during the moratorium. The Monitor has a duty to bring a 

moratorium to an end if their view changes.

In recent years we have seen auditors of companies being 

brought to account for their work in failed businesses. What of 

the Monitor? Their role and responsibil ities could be seen as 

more than that of an Auditor and therefore, what level of due 

diligence will they require when forming their view? Will 

dissatisfied creditors or Directors look to them for decisions 

they do not agree with and what actions might be brought 

against them in the event of the company entering into an 

insolvency process during, or shortly after, the moratorium 

period?

We can see the moratorium being a useful tool for larger 

companies, but for smaller companies the cost implication 

might mean CVA or administration is the preferred tool.


